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Vs FEDERAL REPUBLIC OFNIGERIA

Friday, 28" April,2006

Facts:

Onor about the 1'6of August, 1994, thappellant, who wsat the matél time, the
Chairmarof Ivory Merdant BanKk_td., had a meting with onérs. Nkechi Justia
Nwaoguanex-banker, who &as the ManaginBirector of a Company called Liberal
Invedment Limited. The aid meeting took lpce at a restaant called Ndafia
Restaurant39, Milverton Road, AbaThe said Mrs. Justina Nwaogu, who testified
asPWa1, told the trial tribunal, that the appellant told theat he was i\ba to look
for abuyer for sora foreign exchangeelonging tchis bank in an offshom@ccount.
Thatthe bank had oneilion US Dollars br salebut tha what was availale for
immediatedisposal was the sum of $345,000.00 US Dollars. And thabtaHe
wantedto conducthe transaction disetely withoutattracting publicityas thébank
was trying to shore up its revenue base.

Theyagreed that theum 0fN16.56 million was the equalent of the 34900 US
Dollarsthe bank wanted tolselt was further @reed that iPW1 could find a buyer
for the dollars she woulde entitled to brokage fees. PWinitially located an
Indian businessman in Lagos who was willing to buy the foreigthaxge. The
Indian made a bank draft for the sum of N16.56 million being the dgneaira
equivalentand gave a photocopy of the draft to PW.1, insisting that the original
wouldonly be releaskafter the forginexchange was aléed to his account adiad.
Theappellantefused and insistexh an immeidte payment othe Naira equivahnt
in the sum of N166 milion. The said draft wasrassed and maekl, “Not
Negotiable AccountPayee Only According to tlie PW1, it was thappellant who
requestedhat the draft be in theame oflvory Merchat Bank Ltd and thatllethe
partieswere under thempression that they wedgaling with IvoryMerchant Bank
Ltd.

On23/8/94, PW1 andn official ofPartnership Investment Ltd, visited the premises
of Ivory Merchant Bank Ltdand there handed the appellant theraft, exhibit C.
Althoughexhibit C was ithe name of Ivgy Merchant Bnk Ltd andvas crossed and
marked“Not Negotidle, Account Page Only”, et it was pal into the private
accounbf the appellant with Ivory Merchant Bank, which then had a debit balance
The appellant paid theasd drdt exhibit C into his pwate account togettwith a
letterto the bank indicang how he wanted theagd money disbursedl'he appellant
withdrew the rest of the money from theawent and left a debit balance.



On 5/9/94, when Partnership Investment Limited still did noewe the foreign
exchangeit demanded aeceiptfrom the appédnt, theappellant obliged bygsuing
exhibitG. On 19/10/94, the gpllant, in purportedafund of the princidaamount

of N16.56 million pus interest, issued a chae to the aforesacbmpanyput the
chequewas dishonourednvestigations card outby the Central Bank of Nigeria,
NigeriaDeposit Insurancgorporation, and ghDirectors ofilory Merchant Ank on

the petition of Partnehip Investment td., when theyailed to get the faign
exchangeor the refund of their money amaterestrevealedhat the appellant was
dubiouslyacting alone ithetransaction. Ivory Merchant Bank Ltd therefore refused
to accept responslhy for the rédund and or the fraud

Partnershipnvestment lmited wento Court andbtained judgnd in the sum of
N21 million against bththe appellant and try Merchant Bank Ltd.The company
leviedexecution by way of garnishee procegd,andtherdoy forced Ivoy Merchant
Bank Ltd to refund tat the sum of N16.56 million.

Conseqently, the appellant and orgher persomvere arraigned before the Failed
BanksTribunal Zone IV, Lagos. The appait was specificall}concerned in the
amendedharge with the amt relating to fradulent canmission, obtaining under
false pretencegranting unsecured@ances anbans, corrupt erehment, engging

in unlawful activities, among othersThe charges &e brought undegeneral
enactmentmcluding the CriminaCode and the Fail&hnksDecree No.18fd994.
The appellant pleadkenot guilty to the cants concerningim.

Onconclusion of trig the Tribunal foundhe appellant gui} on counts 3,5,6nd8

andsentenced himcaordingly. Dssatisfied with higonviction andsentence, the
appellant appealed to the Cduof Appeal. TheCourt of Appealunanimously
dismissedthe appeal and afifned the conviton and setences imposedybthe

Tribunal. Still dssatisfied, the apfiant further appaled to the SuprenCourt.

The appellant contendedimongst otherghat the Failed Ba&s Tribunal had o
jurisdictionto try him br the offences ddtealng and obtaining by false pretences
underthe Criminal ©de as they wernot dfences relating to the opations or
busines®f a bank. The appellant also argued that the Tribunahd@arisdiction to
try him for the offence oforrupt enrichrant under th&®ecovery of Bblic Property
(SpecialMilitary Tribunals) Act 190, (as amended by Decree.R® d 1991),
becausethe Tribunal onlycame into exisince in 1994 rad had no retroactive
application.



The Supreme Court unanimously miissed the appeal and HELD :

1.

On Scope of jurisdictin of the Failed Baks Tribunal under Setion 3(1)of
the Failed Banks(Recovery of Dats) and Financial Malpractices inBanks
Decree N0.18 01994 -

Theprovision of Section 3(1)(d) of the Failed Banks (Recoeéiyebts)and
FinancialMalpractices in Bnks Decree Nb8 of 1994 confergurisdiction on
theFailed Banks Tribnals tary any otheoffences relatg to the business or
operationof a bank under any enactnbehissimply nmeans that whereeh
factsof a case revedhat thetransaction complaed of relates oehls with
bankbusiness ooperation in the ordinarmgourse of events, which constitutes
anoffence, that dénce can btried by the Failed BanKEribunal. The offence
neededhot have arisen der the Decre No0.18 of 1994. \Ven if it arose or
was created under any other enactment, the Tribumald have jurisdiction
to try the offene in sofar as it relate to business or opeian of a bank. In
effect,theprovision confergurisdiction and power on the Tribunal to try other
offences not specifieth the Decree. &tion 3(1)(d) oftie Decree vestlan
the Tribunal power tordorce other existig penal statutes.

On Scope of offeces triable by thé&ailed Banks Tribural -

Section 3(1)(d) of the Failed Banks (Recoveoy Debs) and Financial
Malpractices in Banks Decree dl18 of 1994 anticipatl the existence of
offencesto be tried by thd~ailed Banks Tribnal; and they we those
enumeratednder(b) and (c) of th&ection. Subseaon (d) vested jusdiction
onthe Tribunal apafrom 3(1)(3,(b) and(c). Theoffence mustérelated to
thebusines®r operation o& bank, and of cowrsan enactent must provide
for it.

On Jurisdiction of the Failed Banks Tibunal to order confiscéion of
property and to declia to impose necessary persanctions -

The Failed Banks Tribnal had the jurisdtion to order confmation of
propertywhere an accusedas found guilty of an offence undgection 20 of
Decree No0.18 01994, which alsgets out the penalties for conviction under
Cap.3890f the Laws of thd=ederation of Nigria 1990 (as aemded). The
Tribunalhad the discretion under section 20(5) of Decree No0.18 to reduce
declineto imposehepenalty speciéd in subsection (1¥the Section. Ithe
instantcasethe appellant voluntdy surrenderé the properties tihe victim

of the crime,Yory Merchant Bnk Ltd., ancs a result th€ribunal in exense

of its discretion unde3ection 20(5) of thBecree did ndmpose any sentence
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on the appellant on counand 8for which the appellant was coneted.
There was, threfore, no doubleymishment.

On When an Offere of Stealing Committd under Section 382 of the
Criminal Code -

Althoughthe disjunctive comnction “or” is nd used athe end of each of¢h
sub4tems of Section 383(2) othe Criminal ©de, it is the nening of the
subsectionhat an offence atealing is comitted if any of the condusof the
sub4{temsof section 383(2) isenmitted.In other words, it inot the meaning
of section 383(2) that all thauls-items in Section 382) must be pres¢
beforean offence of stealing is committed. This isagclfom the followng
openingwords of section 383j; “if he doesso with arny of the followng
intents”. As it is, the offace can onlype said to beommittedf the taking of
the thing capable of stolen is done fraudulently. (P.429, paras. E-G).

On Meaning of “Fraud”

Fraud, the noun vant of fraudulentlyis:

(@) an actioror a conduct consisgnn a knowing misgpresentatiomade
with the intention that & persn receiving theat srepresentation
resulting in the aadtn or conduct;

(b) the misrepremntation resulting irhe action or conduct;

(c) an action or a condum a representam made reckbslywithoutany
beliefin its truth,but made witlthe intention that theerson receiving
that misreprgentation should act of) and so on and so fart

A fraudulent action or mnduct conveys anelemen of deceit to obtain sane

advantagéor the owner of the &dudulent action, aonductpr another person,

or to cause lasto any other person. In fraud, there must be a deceit or an

intentionto deceive, flomg from the faudulent actioror conduct to the
victim of that action or cafuct. An offenceis said to be comitted

frauddently, in the context of thenstant case, if thaction or conduct is a

deceitto makepbtain or procure aney illegally By the fradulent actioror

conduct the accused deced his victim bypretending to have dities or
skills that he does not really have. In one word, he is an impostor.

OnMeaning and Ingredentsof the Offencenf Obtaining by false pretences
The offence of obtainig by false petencesmeans knowinglyobtaining
anothermerson’s propeytby mens of a misr@psentatiorof fact with intent
to defraud. Sectiv419 of the Crinmal Code provides for theffence of
obtainingby false pretences that any person who Isefareénce, and with
intentto defraud, obtainBom any oher person anyiig capable of being



stolenor induces any other pgon to deliver to angerson anythingapable

of beingstolen, isguilty of a felony, and is liable to imprisonment for three
years. For the offence obbtaining by fals@retences tbe commited, the
prosecutiormust provetha the accused hd an a@mtion to defraud anthe
thing is capablef being stolen. Aimducement on theart ofan accused to
makehis victim parwith a thing capablef being stolen or to ake hisvictim
deliverathingcapable of being s will expose the accusedinprisonmat

of the offence.

On Ingredients of Offence of Obtaining by false pretences

In order tosucceed ila charge of obtaing by false preinces, the prosetton

must prove:

(a) thatthere is a pretence;

(b) that the pretencereanated fronthe accused person;

(c) thatit was false;

(d) thatthe accused man knew of its falsy or did not belige in itstruth;

(e) that there was antention to defraud;

()  that the thing is capé&bof being stolen;

(g) thatthe accused maEminduced the owner toansfer his wholeterest
in the operty.

Theoffence could be committed by ocaimmunicton, or in writing,0or even

by conduct othe accused persoHowever, an hors¢belief in the truth othe

statemenon the parof theaccused which latéurns out to be falseannot

founda conviction on falspretence. Thabove adequatefyresents the law

as in Section 419 of the Criminal Code.

On Nature of Ofence of Convesion

Convesionis both an offencenal a tort. Conversn does not have a lite

its ownin the CriminalCode, but iparasitic on the oéhce of stealingAs a
matterof law, the defition of stealing under $8§on390 of theCriminal Code
includedarceny,embezzlemnt and fraudulenbaiversion. Itis thiraudulent
nature that sepas it from theort of conversion.



